P&KQ, LTD
V.
O-H CGE F SIRFACE M N NG RECLAVATI ON AND ENFCGRCEMVENT
| BLA 94- 690 Deci ded January 26, 1998

Appeal froma determnation of Admnistrative Law Judge Ranon M Child
affirmng the issuance of a Notice of Molation, Gessation OQder, and
Notice of Proposed Avil Penalty Assessnent, as nodified, based on a
finding that the operator had pl aced potential |y hazardous material s on and
inthe topsoil of a surface mne reclamation area w thout obtaining
approval for arevision of the surface mning permt. DV 93-3-R DV 93-
8-R and Dv 93-3-P.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Permts: Revisions--Surface Mning Gontrol and
Recl amation Act of 1977 Sate Regul ation: Generally

Under section 773.17(b) of the Ckl ahonma program a
permttee nust obtain a witten revision before
proceeding to deviate fromthe permt. Section

816. 22(d) (4) of the kIl ahona program which is based on
CBM's regul ati ons regardi ng soil anendnents, does not
constitute a bl anket permission to unilaterally place
naterials on or in the topsoil wthout an approved
permt revision.

APPEARANCES S ephen W Smith, Esq., Henryetta, klahoma, for P & K (.,
Ltd.; John S Retrum Esq., Gfice of the Solicitor, US Departnent of the
Interior, Denver, (olorado, for the Gfice of Surface Mning Recl amati on
and Enf or cenent .

(P N ON BY ADM N STRATI VE JUDE BURX

P&K ., Ltd. (P &K), has appeal ed froma determnation rendered by
Administrative Law Judge Ranon M Child on June 8, 1994, affirmng the
i ssuance of Notice of Molation (NO/) No. 92-003-0081-01 (TV2) and
Gessation Oder (G No. 93-030-081-001 (TV2) by the dfice of Surface
Mni ng Recl amation and Enforcenent (C8V for the placenent of fly ash on
and in the reclained topsoil of the Pollyanna #2 mne area near Gowan,
(kl ahona. Judge Child, however, reduced the anount of the civil penalty
assessnent recommended in Notice of Proposed Avil Penalty Assessnent
(NCGPA)
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Nb. 92-003-081-01 (TV2) from$3,900 to $920. P & K tinely appeal ed from
these determnations. For reasons set forth below we affirmJudge Child s
deci si on.

P &Kis the hol der of an (kl ahoma Departnent of Mnes ((DQONV) permt,
No. 84/86-4105, issued in January 1984 for the Pol | yanna #2 mne,
conprising about 55.5 acres. Soon after commencing its mining operations,
P & K discovered a "water problemi at the mne. Vdter |eaving the permt
area through an intermttent streamchannel, which ran through the northern
end of the permt area and whi ch had been largely reconstructed as a resul t
of mning activities, had a lowpH a condition known as "acid water." The
situation had resulted in enforcenent actions, not at issue here, by (M
and CGBMwhich failed to cure the probl em

" Septenber 5, 1990, GBM (MM and P& Knet at the CBMTulsa FHeld
Gfice to discuss the acid water problem 1/ Due to the consensus of those
attending the neeting that sonething had to be done, several possible
strategies for renedying the probl emwere expl ored, including the
application of fly ash.

Subsequent to the Septenber 1990 neeting, P & K attenpted to alleviate
the acid water probl emby a nunber of different approaches, including the
building of a treatnent plant. However, the treatnent plant did not
adequately treat all of the water passing through or off the permt area.
After first contacting AV P & K commenced placing fly ash wthin the
permt area in June 1992. 2/ The process took about 2 nonths. P &K
pl aced the fly ash wthin the constructed channel and on top of seep areas
as a sealant to keep water in the channel frominfiltrating the spoil and
aci di ¢ groundwat er fromescapi ng. Wiile C8Vpersonnel observed this
pl acenent of the fly ash, they did not object or otherw se express concern.

Afterwards, periodic testing of the water at the point where the channel
exits the permt area showed a nornal pHat or near 7.0.

P & Ks action, however, resulted in conplaints by citizens filed wth
both @Mand CBM For its part, XMtook no action, characterizing the
conpl ai nts as having "no substance.” However, C8VIconducted an inspection
of the mne in Gtober 1992. n Novenber 13, 1992, C8Missued a Ten- Day
Notice (TON, No. 92-003-257-003 (TV4), notifying Mthat P & Kwas in
violation of the Cklahonma regul ations under the fol |l ow ng conditions:

(1) PRacenment of unauthorized fly ash in violation of CGPRPR 773.17(b); (2)
B osion of diversion channels in violation of CPRPR 816.43(a)(2)(i); (3
Failure to protect topsoil resources in violation of CPRPR 816.22; and

1 JimMoncrief, director of the CGBMTulsa FHeld Gfice represented C8M
(DM was represented by, anong others, Bennie Gox, director of (M and P
& Kwas represented by Matt R chardson, its president, and his father,
Kennet h R char dson.

2/ Hy ash, a by-product of burning solid fuel s such as coal, tends to be
highly al kaline and therefore able to neutralize highly acidic water. The
fly ash used was obtai ned froma coal - burni ng power plant near Poteau,

kIl ahona.
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(4) Failure of pond to neet mni num perfornmance standards in violation of
CPRPR 816. 46(f) (12) and (13).

After its own Novenber 16, 1992, investigation conducted in response
tothe TDON (DMreported to CBMthat the actions cited under conditions 1
and 3 were deened necessary to alleviate the acid water situation and
concl uded that an NOV shoul d not be issued based on these conditions. Wth
respect to conditions 2 and 4, (DM advi sed CBMthat these conditions had
al ready been or were in the process of being renedi ed.

By letter dated Novenber 24, 1992, C8Minforned ADMthat, inits
view (DMs determnation not to take renedial action wth respect to
conditions 1 and 3 was arbitrary and capricious. Accordingly, C8Vissued
NO/ No. 92-003-0081-001 (TV2) on Decenber 11, 1992, ordering P & Kto
renove the fly ash by January 12, 1993. An application for reviewof this
NO/ was filed by P & K on Decenber 28, 1992.

It should be noted that, on January 18, 1993, P & K applied to (M
for approval of a permit revision to allow placenent of the fly ash wthin
the permt area, but this application was not i mmedi ately acted upon.
Wiile the application for a permt revision was awaiting action, C8V
havi ng granted an extension of the abatenent date to February 12, 1993,
rei nspected the mne in March 1993 and i ssued GO No. 93-030-081-001 (TV2)
on March 19, 1993, for failure to abate the violations cited in NO/ No. 92-
003-0081-001 (TV2). P &K filed an application for reviewof the QO on
March 29, 1993.

Meanwhi | e, on Decenber 28, 1992, CBMhad i ssued NJPA Nb. 92- 003- 081- 01
(TV2), proposing the assessnent of a civil penalty in the anount of $2, 800
for violation of GPRPR 773.17(b) and a penalty of $1,100 for violation of
(PRPR 816.22. Thereafter, foll ow ng an assessnent conference conduct ed on
My 24, 1993, CBMapproved the proposed penalty assessnents. P & K's
application for reviewof this determnation (together wth a check in the
anount of the assessed penalties) was received June 1, 1993. Subsequent to
the filing of P& K s applications for reviey (XM on July 9, 1993, gave
limted approval to P & Ks permt revision request, requiring P& K to
renove the fly ash fromthe constructed channel but allow ng sone fly ash
toremain wthin certain areas of the permt on the condition that it be
covered wth 2 feet of topsoil.

A hearing was hel d before Judge (hild on Novenber 1 and 2, 1993, at
Tul sa, Cklahoma, to jointly reviewall three applications for review 3/

3/ Sonetine prior to an GBMinspection on Sept. 9, 1993, P & K renoved
much of the fly ash fromthe permt area. HFnding that the fly ash probl em
had been abated, CBMtermnated the NO/. In addition, between My 20 and
June 29, 1993, (BMand (DM undertook a total of four separate enforcenent
actions based on i rmnent harmand grounded in the civil penalties action
under review here. Those actions were reviewed separately by Judge Child
in a decision rendered June 6, 1994, and are not invol ved herein.
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At the hearing, P & K presented testinony fleshing out the circunstances
surroundi ng application of fly ash wthin the permt area. Thus, the
testinony disclosed that anong the proposal s consi dered at the Sept enier
1990 neeting was the application of nassive anmounts of fly ash to raise the
pH level of water leaving the permt area. (Tr. 134-35.) The testinony
also indicated that at |east sone of the participants in the di scussion
envi saged the application of fly ash to the permt area cont enpor aneous
wth the submssion of a request for a permt revision describing the

pl acenent of fly ash. (Tr. 136.) Though an CBMrepresentative was
present, he neither expressed approval nor objection to the proposal. (Tr.
136, 210.)

Mitt Rchardson, P & Ks president, testified that, after construction
of the water treatnent plant had failed to totally sol ve the probl em of
acid water leaving the permt area, he obtai ned verbal approval from M
Drector Gox to apply fly ash wthin the permt area. (Tr. 72-73, 140-44,
178, 180, 210-11.) ox testified that he did, indeed, give P & K verbal
approval to proceed wth application of fly ash both in the seep areas and
in the drai nage channel. He indicated, however, that he anticipated that P
& Kwould apply for a witten permt revision sinmultaneously wth the
pl acenent of fly ash. (Tr. 136.) He also established a gross limt of 5
tons per acre on the amount of fly ash P & K could place wthin the pernmt
area. (Tr. 144.)

Qox further testified that, while it was "rather usual” for Mto
verbal |y authorize work to elimnate an environnental hazard wthout a
prior permt revision, such actions have been allowed in the past to avoid
the 60-day del ay associated wth revising a permt, under the expectation
that the necessary permt revision would "catch up" to the renedi al work.
(Tr. 164.) V¢ note that Gox's testinony on this last point was
corroborated by C8M Recl anati on Specialist Mchael Lett who noted that, in
the past, both dMand CBMhad aut hori zed renedi al work prior to the
actual approval of a permt revision.

Wth respect to the physical nature of fly ash, WIliamFene, an (DM
i nspector, and Saeed Zahrai, a mning reclamation specialist, testified
that the Soil (onservation Service, US Departnent of Agriculture,
considered fly ash to be an acceptabl e soil anendnent when applied in a
nmanner simlar to that used wth respect to agricultural line. (Tr. 196,
204.) It was noted that fly ash has the sane pH (12) as agricultura |ineg,
which nmakes it highly alkaline. (Tr. 102-103, 134, 162.) ox testified
that application of agricultural line as a soil anendnent does not require
apermt revision. (Tr. 151, 160.)

Fene al so stated that C8Vicoul d not provide himw th any docunentati on
supporting the hazardous nature of fly ash as a soil anendnent. (Tr. 180.)
Lett admtted that CBMdid not conduct any chemcal anal ysis and did not

have any docunentation that it was hazardous prior to issuing the NOV.
(Tr. 72-73.) However, Philip N Reinholtz, a hydrol ogi st enpl oyed by C8V)
testified that, where large anounts of fly ash on the permt area was
exposed to rainfall, areas in which the water could pond or saturate the
soi | woul d have a very high pH which could burn or danage hunan ski n.
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(Tr. 93-96.) He alsotestified that the fly ash itself, while not

contai ning any significant anounts of heavy netals or contamnants, was
causing precipitation of netals in the channel. (Tr. 103-04.) He stated
that, when he visited the site on July 15, 1993, he observed conditions
indicating that fly ash was being carried off the permt area. (Tr. 106.)

h the other hand, Fene testified that, during his Novenber 1992
i nspection, he observed that the 1-1/2 to 2 acres of the permt area
contai ning the added fly ash had been seeded and grass was grow ng,
including root penetration into the fly ash and that the water |eaving the
permt area was acceptable. (Tr. 184-85, 190, 195-96.) Thus, the presence
of fly ash beneath the topsoil did not appear to be inhibiting surface
recl anat i on.

In his decision, Judge Child focused on whet her CBMhad est abl i shed a
prima facie case as to the validity of the NOV, GQQ and NOPA asking two
initial questions wth respect to issuance of the NOV

1. Vés a prina facie case established that P & K pl aced fly
ash wthin permt area 4105 in viol ation of section 773.17(b) of
t he Ckl ahona progran?

2. Vdés a prinma facie case established that P& K failed to
protect topsoil resources in violation of section 816.22 of the
kI ahona progran?

(Decision at 2.) Goncluding that CBMhad presented a prina faci e case on
both matters, Judge Child then concentrated on the fol |l ow ng i ssues:

1. Does DM s verbal approval of P & Ks placenent of the
fly ash satisfy the requirenents of section 773.17(b)?

2. Does @M s past history of allow ng renedial actions
wthout prior witten permt revisions invalidate the NO/?

3. Shoul d CBMbe est opped fromi ssui ng the NOV?

4. Vés the fly ash used and necessary to pronote vegetation
or root penetration, and if so, does this fact invalidate the
NOV?

(Decision at 3.) In adetailed analysis of the factual record, Judge Child
det ermined each question in the negative and affirned i ssuance of the NOV
and the QO Judge Child, however, reduced the poi nts assessed under the
NJPA for violation of section 773.17(b) from48 points to 26 points,
resulting in a penalty of $600. (Decision at 16-17.) He al so reduced the
poi nts assessed for violation of section 816.22 from31 points to 16,
resulting in an penalty of $320. (Decision at 18-19.) There has been no
chal | enge fromCBMto these reducti ons.

The sol e issue raised by P & K on appeal concerns whet her Judge Child
erred in failing to consider the application of fly ash as a valid soil
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anendnent under the regul ations such as woul d not require fornmal permt
revision. Thus, P & K states:

The trial judge did not rul e whether (DM nade a val id
finding whether fly ash is a soil anmendnent which did not require
apermt revision. The validity of the subject violations nust
stand or fall on whether AMwas justified in determning that
fly ash was a soil anendnent to prevent acid mine drai nage,
pronot e revegetation, and was not harniul to the topsoil * * *.

(Satenent of Reasons (SCR at 10.) Appellant asserts that the evidence
supports a conclusion “that the application of fly ash was a valid
application of a soil anendnent which was not harmiul to the topsoil and
whi ch pronoted revegetation.” (SCRat 12.)

In challenging P & Ks basis for appeal, (BMasserts that (DM never
approved the fly ash as a soil anendnent and argues that, regard ess of the
notive for application of fly ash, P &K s actions viol ate the kl ahoma
programs requirenent that a permttee obtain a permt revision prior to
commenci ng activities not specified in the permt and that Judge Child so
rul ed.

In his analysis, Judge Child did, in fact, address the soil anendnent
issue raised by P & K at sone | ength:

P &K argues that a permt revisionis not nornally required
for the addition of a soil anendnent whi ch pronotes vegetation
and which is not harmiul to the environnent. It further argues
that it did not violate section 773.17(b), because the pl acenent
of the fly ash constitutes an addition of such a soil anendnent.

Aso, P&Kcontends that it did not violate section 816. 22,
because section 816.22(d)(4) of the kl ahona Programal | ows for
the use of soil anendnents when necessary to establish vegetative
cover, and because 816.22(d)(2) allows for the treatnent of
regraded | and to pronote root penetration when harmw || not be
caused to the redistributed naterial .

These argunents are unavail i ng because the fly ash was not
pl aced to pronote revegetati on or root penetration, but was
pl aced for the purpose of sealing the constructed channel and
seeps and otherw se alleviating the acid water problem The
provi sions of sections 816.22(d)(2) and (4) of the kIl ahona
program allowng for the addition of substances necessary to
establ i sh vegetative cover or root penetration, are not at issue
inthis case. Wiile the record may showthat the fly ash did not
hi nder revegetation and root penetration, there is no evi dence
that placenent of the fly ash was necessary for these processes
to occur.

* * * * * * *

Furthernore, assumng, arguendo, that the fly ash was used
and necessary to pronote revegetation or root penetration,
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section 773.17(b)'s requirenent that operations be conducted only
in accordance wth the permt package makes no exception for such
soi | anendnents or treatnents.

(Decision at 14-15 (footnotes omtted).)

For reasons expl ai ned bel o we are in agreenent wth Judge Child s
assessnent of the situation.

[1] Uhder section 508 of the Surface Mning Gontrol and Recl anati on
Act of 1977 (SMRY), 30 US C § 1258 (1994), a mining operator nust submt
pl ans detailing reclamati on and "necessary support activities" when
submitting the permt application. Reclanation activities under the permt
are held to general environmental standards set forth in section 515 of
SMRA 30 USC § 1265 (1994). Included anong those standards are:
M ni m zi ng the disturbances to the prevailing hydrol ogi cal bal ance at the
mnesite and offsite areas by avoiding acid drainage and insuring that all
toxic-formng naterials are treated or di sposed of to prevent
contamnation. See 30 US C § 1265 (b)(10) and (14) (1994).

In inplenenting SMRA the Sate of Ckl ahoma has adopted as section
773.17(b) of its regulatory programthe follow ng provision: "The
permttee shal |l conduct all surface coal mining and recl anation operations
only as described in the approved application, except to the extent that
the Departnent otherw se directs inthe permt."” This |anguage dupli cates,
except to identify its own regul atory agency, the wording found in C8BVs
regul ations at 30 CF. R § 773.17(b).

In the preanbl e to the rul enaking adopting 30 CF. R 8§ 773.17(b), 8V
enphasi zed the i nportance of the permt in delineating the extent of the
proposed acti ons:

Several comments were received to sinply require operations
to be conducted as described in the permit. The commenters
suggest ed del eting the proposed word "only" and the proposed
phrase "application, except to the extent that the regul atory
authority otherwse directs in the permt."” The coomenters felt
that these changes woul d el i mnate anbi guity, confusion, and
unnecessary | anguage.

CBM has not changed thi s provisi on whi ch enphasi zes that the
operation nust be conducted in accordance wth the approved
permt, including permt conditions. CBMis not elimnating the
word "only" since the application nust be conpl ete and accurate
to be approvable. A permt revision nust be approved by the
regul atory authority if the operator wshes to deviate fromthe
approved appl i cation and permt.

48 Fed. Reg. 44,344, 44,370 (Sept. 28, 1983).

As Judge Child noted, this Board has, in applying 30 CF.R 8§
773.17(b), frequently alluded to the requirenent that mning occur
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inconformty wth the terns of the currently approved permit. Thus, in
Turner Brothers Inc. v. G3M 101 IBLA 327, 332 (1988), we hel d that

[i]n enforcing SMIRA CBMRE is entitled to rely on the permt
package as evi dence of the conditions under which mning and
recl amati on have been approved and an operator's failure to
obtain witten docunentation of permt changes froma Sate
regul atory authority exposes a permttee to liability under the
Act .

(Ewhasis added.) To simlar effect was the decision in Turner Brothers
Inc. v. CGBM 92 IBLA 381, 388 (1986), wherein the Board noted that not only
didthe regulations not "provide for oral addenda," but they affirmatively
required that "[a]ny change froman approved permt, no matter how nnor,
shoul d be docunented.” (Ewhasis added.) Accord, Rth Energy Inc., 101

| BLA 190, 194 (1988); B & J Excavating . v. G5M 89 IBLA 129, 135 (1985).
Thus, as Judge Child noted, "[Unless and until P & K recei ved an appr oved
permt revision from@MMall ow ng pl acenent of fly ash wthin the
permtted area, P & Ks placenent of the fly ash was in violation of
section 773.17(b) of the klahoma program” (Decision at 12.)

Appel  ant argues, in effect, that notw thstandi ng the requirenents of
section 773.17(b) relating to conformng operations to the terns approved
inthe permt, section 816.22 of the (kl ahoma program which regul ates a
permttee's actions regarding the topsoil and subsoil disturbed wthin the
permt area, expressly permts use of soil additives wthout first seeking
permt nodification.

The OPRPR section 816.22 is al so a verbati madoption of CBVs
regulation in this natter, 30 CF. R § 816.22. Appellant specifically
refers to subsection (d)(4) to support its assertion that use of fly ash
required no permt anendnent. That subsection reads: "Nutrients and soil
anendnent s shal |l be applied to the initially redistributed nateria when
necessary to establish the vegetative cover." Qntrary to P &K's
assertions, we believe that this provisionis clearly inapplicable herein.

FHrst, as Judge (hild found, the application of fly ash in this case
was sinply not done in association wth the initial redistribution of the
topsoil and subsoil in the permt area for the purpose of establishing
vegetative cover. Indeed, the evidence is clear that the application of
fly ash was nade i ndependent of any redistribution of top soil. Second,
there is no evidence that placenent of the fly ash was necessary to
establ i sh vegetation or even done for this purpose. Rather, the evi dence
shows that the purpose of applying the fly ash was to counteract an acid
water probl emby sealing areas wthin the constructed channel to keep water
frominfiltrating the spoil as well as renedying the probl emassoci at ed
wth the seeps in the area.

As an examnation of the history behind 30 CF. R § 816.22 shows, this
regul ati on was not intended, as P & K argues, to be construed as a bl anket
consent for a permttee to unilaterally apply soil anendnents as
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the permttee sawfit wthout any permt revision. Thus, the initial
version required soil tests by a qualified | aboratory for the purpose of
determning initially what soil anendnents were necessary to ensure
revegetation. See 44 Fed. Reg. 14,902, 15,397 (Mwr. 13, 1979) (regul ation
originally codified as 30 CF. R § 816.25 (1979)). The determnation and
recommendat i on of soil anendnents were construed to be part of the

recl amati on process.

In 1982, BV proposed to anend the regul ations relating to topsoil
protection to allownore flexibility in devel opi ng reclamati on rul es whi ch
woul d be consistent wth local soils, climate, and topography. 47 Fed.

Reg. 10,742 (Mar. 11, 1982). |In particular, CSMproposed del eting the soil
nutrient and anendnent provision. 1d. In response to a nunber of comments
recei ved, CBMinstead rewote that provision to authorize "the regul atory
authority to require the use of nutrients and soil anendnents on the
initially redistributed naterials in amounts necessary to establish the
vegetative cover." 48 Fed. Reg. 22,092, 22,098 (May 16, 1983).

Thus, 30 CF.R 8 816.22 now nakes it the responsibility of the
regul atory authority, in this case, M to prescribe soil nutrients and
anendnent s which it deens "necessary to establish the vegetative cover."
There is, however, nothing to suggest that this regul ati on wai ves the
requi renent that permttees file permt revisions prior to deviating from
specified reclamation plans. This is particularly so where, as here, the
"soi | additive" being proposed has the potential, at |east, for adversely
affecting the i medi ate and nearby environnent. V¢ nust concl ude t hat
Judge (hild s rejection of P& K s attenpt to justify the use of fly ash as
a soil additive, in the confines of the record disclosed in this appeal,
was rmanifestly in accord wth both the evidence and the | aw

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, Judge hild s
determnation is affirned.

Janes L. Burski
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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